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I ntroduction
In the traditional ³EULck-and-PRUWDU´industry, the principle of exhaustion is well established
by case law as well as by legislation in both European Union and Belgian law. However, with
new marketing and business models emerging and goods and services being increasingly
distributed online (in the broadest sense), the traditional boundaries of the principle of
exhaustion are put into question. As a consequence, the question ³To what extent does the
principle of exhaustion of IP rights apply to the on-line industry ?´ WKHµ4XHVWLRQ¶ , which
this report discusses, is of great importance as it determines the extent to which a user is free
to use and to distribute RQZDUGVWKHµJRRGV¶WKDWKHVKHSXUFKDVHGon-line.
This report sets as goal to give an overview of the current legal situation. As reporter for
Belgium, the focus in this report shall lay on the European legislation and the recent
developments in the case law of the European Court of Justice, in particular the recent
UsedSoft-GHFLVLRQ7KHODWWHUKDVJLYHQVRPHQHZµfood IRUWKRXJKW¶UHJDUGLQJWKH4XHVWLRQ,
and it renewed the already heavily debated discussion regarding this matter. Furthermore the
attention shaOOLQSDUWLFXODUJRWRFRS\ULJKWVDVWKLVLVWKHGRPDLQLQZKLFKµGLJLWDOH[KDXVWLRQ¶
encounters the most challenges and which have been the subject to the most recent
developments in case law. Because of the scarcity of decisions from Belgian courts on the
issue at stake, attention shall be given mainly to the writings of scholars, both Belgian and
European at large.
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In the first part of this report, the definition of exhaustion as well as the legal background
shall be explained. Chapter two shall give an overview of what has to be understood with the
QRWLRQ µH[KDXVWLRQ¶. Chapter three shall focus on the recent UsedSoft-decision of European
Court of Justice. Chapter four shall briefly summarize the remedies a rightholder has when
being confronted with an on-line infringement. Chapter five shall hold a conclusion to the
Question.

2

Table of content
1.  

The principle of exhaustion according to Belgian and European law ............................ 4  

1.1.  

Notion ............................................................................................................................. 4  

1.2.  

The legal framework in Belgium and the European Economic Area ............................. 5  

2.  

Background of and limitations of the principle of exhaustion ....................................... 7  

2.1.  

A balance between free movement of goods and intellectual property rights................ 7  

2.2.  

Consensus regarding the traditional industry: the principle of exhaustion is limited to
the distribution of goods by means of a tangible support ............................................... 8  

2.2.1.   Exclusion of services ...................................................................................................... 9  
2.2.2.   The sale of an identical copy on a tangible support ..................................................... 10  
2.2.2.1.  

An identical copy ................................................................................................... 10  

2.2.2.2.  

A sale ..................................................................................................................... 11  

2.2.2.3.  

By means of a tangible support .............................................................................. 12  

3.  

UsedSoft v Oracle: The beginning of digital exhaustion ............................................. 14  

3.1.  

Facts .............................................................................................................................. 14  

3.2.  

The decision of the Court ............................................................................................. 16  

3.2.1.   $OLFHQFHDJUHHPHQWFDQFRQVWLWXWHDµVDOH¶DQGDVDOHFDQUHODWHWRDWDQJLEOHDVZHOO
as to an intangible good ................................................................................................ 16  
3.2.2.   Exhaustion of the right of communication to the public but not of the right of
reproduction .................................................................................................................. 18  
3.2.3.   ThHVHFRQGDFTXLUHULVDµODZIXODFTXLUHU¶DQGWKHUHIRUHDOORZHGWRXVHWKHFRS\RIWKH
computer program......................................................................................................... 19  
3.3.  

The post UsedSoft period: an isolated case, limited to computer programs? ............... 19  

3.3.1.   The recent Nintendo v PC Box-decision ....................................................................... 19  
3.3.2.   The present legal framework is not adopted to an extension to other works ............... 21  
4.  

Intellectual property rights and on-line industry: infringement and remedies ............. 23  

5.  

Conclusion .................................................................................................................... 26  

3

1. The principle of exhaustion according to Belgian and European law
1.1. Notion
The exclusive right of an intellectual property ULJKWV¶KROGHU to authorise the distribution of a
good (be it under a trade mark, a patent, a model or as a copyrighted work) is limited under
European law by the µSULQFLSOH RI µH[KDXVWLRQ¶1 In essence, the notion of exhaustion is
justified by the inherent tensions between intellectual property rights and the fundamental
principles of the free movement of goods and services within the European Union, as
enshrined in the Treaty on the Functioning of the European Union2 (see chapter 2, section
2.1.). In order to preserve these fundamental freedoms, the exercise of intellectual property
rights must be limited to the right of being the first to put a product on the market, including
through licensees, or to exploit that product3, and does not extend to a right to control every
resale of the same product by the purchaser thereof.
In the United States a similar principle is known as the µFirst Sale DRFWULQH¶.4
Exhaustion is limited to the territory of the Members States of the European Union (or the
(XURSHDQ (FRQRPLF $UHD ³(($´ . In other words, the right to oppose the resale of a
product shall only be exhausted when that product has been put on the market in Belgium or
1

,Q%HOJLXPNQRZQDVµde uitputtingsleer¶RUµla théoULHGHO¶pSXLVHPHQW¶
A. BERENBOOM, /HQRXYHDXGURLWG¶DXWHXUHWOHVGURLWVYRLVLQV (4th Ed.), Brussels, Larcier, 2005, 365 et s; M.
BUYDENS and C. BERNARD ³/¶pSXLVHPHQW GX GURLW j OD PDUTXH´ JDE 2013, vol. 196, 37 et seq. and S.
MOLENAERS, « Het uitputtingsbeginsel in het merkenrecht », IRDI 2001, 4 et seq. ; M. KROL and J. MENCL,
³7KH SULQFLSOH RI H[KDXVWLRQ RI FRS\ULJKW LQ GLJLWDO HQYLURQPHQW´    Master of Laws in Intellectual Property Collection of Research Papers 2008, World Intellectual Property Organization, Geneva 2009, 2; S. VON
LEWINSKI and M. M. WALTER ³,QIRUPDWLRQ6RFLHW\'LUHFWLYH´LQ00: ALTER and S. VON LEWINSKI (eds.),
European Copyright Law. A Commentary, Oxford, Oxford University Press, 2010, 997, nr. 11.4.16. and T.
OVERDIJK, P. VAN DER PUTT, E. DE VRIES and T. SCHAFFT ³([KDXVWLRQ DQG 6RIWZDUH 5HVDOH 5LJKWV A
comparison between the European exhaustion doctrine and the U.S. First sale doctrine in the light of recent case
ODZ´Cri 2011, vol. 2, (33) 34.
2
Articles 28 to 37 (free movement of goods), and 56 to 62 (freedom to provide services).
3
Y. VAN COUTER and B. VAN BRABANT, Handboek Licentieovereenkomsten, Brussels, Larcier, 2008, 271-294.
4
We notice that the scope of application of the (XURSHDQQRWLRQRIµH[KDXVWLRQ¶LVQRWLGHntical to the notion of
µILUVWVDOH¶LQWKH8QLWHG6WDWHV. Article 109(a) of the U.S. Copyright Act states: ³Notwithstanding the provisions
of section 106(3), the owner of a particular copy or phonorecord lawfully made under this title, or any person
authorized by such owner, is entitled, without the authority of the copyright owner, to sell or otherwise dispose
of the possession of that copy or phonorecord « ´See for further information: M. KROL and J. MENCL³7KH
principle of exhaustion of copyright in GLJLWDOHQYLURQPHQW´  Master of Laws in Intellectual Property - Collection
of Research Papers 2008, World Intellectual Property Organization, Geneva 2009 (available at :
http://www.turin-ip.com/research-papers/papers-2008/Krol-Mencl.FINAL.pdf/view.) and S. VANDEN HEUVEL,
³)LJKWLQJWKH)LUVW6DOH'RFWULQH6WUDWHJLHVIRUD6WUXJJOLQJ)LOP,QGXVWU\´18 Milch. Telecomm. Tech. L. Rev.
661 (2012). Available at: http://www.mttlr.org/voleighteen/vandenheuvel.pdf.
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in another country from the EEA. It is noteworthy that the European legislator explicitly
rejected the conceSWRIµLQWHUQDWLRQDOH[KDXVWLRQ¶5.

1.2. The legal framework in Belgium and the European Economic Area
Exhaustion was a concept created in the first place by case law and based upon article 36
TFEU. One of the first times the principle of exhaustion was mentioned was in the judgement
of the Court of Justice of the European Union in Deutsche Grammophon Gesellschaft v.
Metro-SB-Grossmärkt GmbH:
³Although [the Treaty] permits prohibitions or restrictions on the free movement of
products, which are justified for the purpose of protecting industrial and commercial
property, article 36 only admits derogations from that freedom to the extent to which
they are justified of safeguarding rights which constitute the specific subject-matter of
VXFKSURSHUW\´
If a right related to copyright is relied upon to prevent the marketing in a Member
State of products distributed by the holder of the right or with his consent on the
territory of another Member State on the sole ground that such distribution did not
take place on the national territory, such a prohibition, which would legitimize the
isolation of national markets, would be repugnant to the essential purpose of the
7UHDW\ZKLFKLVWRXQLWHQDWLRQDOPDUNHWVLQWRDVLQJOHPDUNHW´6
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Recital 28 InfoSoc Directive. See also: S. VON LEWINSKI and M. M. WALTER ³,QIRUPDWLRQ6RFLHW\'LUHFWLYH´
in M. M. WALTER and S. VON LEWINSKI (eds.), European Copyright Law. A Commentary, Oxford, Oxford
University Press, 2010, 1001, nr. 11.4.28 et seq.
In the United States the first sale doctrine similarly applies only to goods manufactured in the United States.
However, a recent decision by the US Supreme Court has extended this and brought the discussion on
international exhaustion back in the picture. See US Supreme Court 19 March 2013, Kirtsaeng, dba
Bluechristines99 v. John Wiley & Sons LQZKLFKZDVGHFLGHGWKDW³7KHµILUVWVDOH¶GRFWULQHDSSlies to copies of a
FRS\ULJKWHG
ZRUN
ODZIXOO\
PDGH
DEURDG¶
Decision
available
at:
http://www.law.cornell.edu/supremecourt/text/11-697. It can be estimated that this decision shall not effect
European law. / )UHVFR ³.LUWVDH Y :LOH\ GH $PHULNDDQVH XLWSXWWLQJVVODJ RP VWXGLHERHNHQ´ IE-Forum.nl
(Available
at:
http://www.ie-forum.nl/backoffice/uploads/file/IEForum%20L_E_%20Fresco,%20Kirtsaeng%20v_%20Wiley,%20de%20Amerikaanse%20uitputtingsslag%20om
%20studieboeken,%20IE-Forum_nl%20IEF%2012498.pdf)
6
ECJ, case 78/70, Grammophon Gesellschaft v. Metro-SB-Grossmärkt GmbH, ECR 1971 I-487, pt 11-12.
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This case law was confirmed by the Belgian Supreme Court (Hof van Cassatie ± Cour de
cassation) as well as by lower courts.7
The principle was thus already well known before it was expressly set forth in respect of each
intellectual property right in the various regulations and directives that harmonize intellectual
property rights within the European Union (community trademarks8, community models9,
unitary patents10, rental and lending rights11, computer programs12, databases13 and
copyright14). All of these provisions are quasi-identical and are all implemented in Belgian
law accordingly.
Regarding copyrights, article 1,§1, par. 6 Belgian Copyright Act (which implements article
4(2) InfoSoc Directive) states:
³The author of a literary or artistic work alone shall have the right to allow the
distribution, by sale or otherwise, of the original or copies of the work to the public.
The first sale or other transfer of ownership in the European Community of the
original or copies of the literary or artistic work made by the rightholder or with his

7

Cass. 12 June 1998, ICIP-Ing. Cons. 1999, 100 and Brussels 11 April 1997, A&M 1997, 265, note V.
VANOVERMEIRE. See also: S. DUSOLLIER, 'URLW G¶DXWHur et protection des °XYUHV GDQV O¶XQLYHUV QXPpULTXH,
Brussels, Larcier, 397, nr. 504 and M. BUYDENS and C. BERNARD³/¶pSXLVHPHQWGXGURLWjODPDUTXH´ JDE
2013, vol. 196, 37, nr. 2.
8
Article 13.1 of Council Regulation 207/2009 of 26 February 2009 on the Community trade mark ³A
Community trade mark shall not entitle the proprietor to prohibit its use in relation to goods which have been
put on the market in the Community under that trade mark by the proprietor or with his consent.´ With regard to
Belgium: Article 2.23.3 Benelux Convention on Intellectual Property (Trademarks and Designs), BS 26 April
2006.
9
Article 21 of Council Regulation (EC) No 6/2002 of 12 December 2001 on Community designs, OJ L 5
January 2002, n° 3, 1. With regard to Belgium: Article 3.19.4 Benelux Convention on Intellectual Property
(Trademarks and Designs), BS 26 April 2006.
10
Article 6 of Regulation (EU) No 1257/2012 of the European Parliament and of the Council of 17 December
2012 implementing enhanced cooperation in the area of the creation of unitary patent protection, OJ L 31
December 2012, n° 361.
11
Article 9.2 of Directive 2006/115 of 12 December 2006 on rental right and lending right and on certain rights
related to copyright in the field of intellectual property, OJ L 27 December 2006, n° 376, 28.
12
Article 4.2 Directive 2009/24 of 23 April 2009 on the legal protection of computer programs, OJ L 5 May
2009, n° 111, 16. (KHUHDIWHUUHIHUUHGWRDVWKHµ6RIWZDUH'LUHFWLYH¶) With regard to Belgium: Article 5.c of Act of
30 June 1994 regarding the transposition into Belgian law of the European Directive of 14 May 1991 on the legal
protection of computer programs, BS 27 July 1994.
13
Article 5.c of Directive 96/9 of 11 March 1996 on the legal protection of database, OJ L 27 March 1996, n°
 KHUHDIWHU UHIHUUHG WRDV WKH µ'DWDEDVH 'LUHFWLYH¶  With regard to Belgium: article 4, par. 3 Act of 31
August 1998 regarding transposition into Belgium law of the European Directive of of 11 March 1996 on the
legal protection of database, BS 14 November 199
14
Article 4.2 Infosoc Directive. With regard to Belgium: article 1,§1, par. 6 Act of 30 June 1994 on copyright
and related rights, BS -XO\ KHUHDIWHUUHIHUUHGWRDVWKHµ%HOJLDQ&RS\ULJKW$FW¶ 
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consent shall give rise to exhaustion of the right of distribution of the original or that
copy in the European Community.´(free translation15)
In addition, the principle of exhaustion is also incorporated in several major international
treaties of which the European Union is a Treaty State, such as the Agreement on TradeRelated Aspects of Intellectual Property16 (TRIPS) and the WIPO Copyright Treaty.17

2. Background of and limitations of the principle of exhaustion
2.1. A balance between free movement of goods and intellectual property rights
The aforementioned Deutsche Grammophon Gesellschaft-decision already the great
importance of the exhaustion principle: If a rightholder could forbid the resale of his goods,
parallel-import to other Member states would be hindered. This would give effect to
segregation of the internal markets and would jeopardize the basic idea of the European
Union, i.e. the constitution of a single market.18 Therefore, the Court of justice held that the
exercise of intellectual property rights within the internal market must be restricted to the
specific subject-matter thereof, i.e. the right to be the first to put the product on the market.
Once a particular good has been sold, the rightholder shall no longer have the right to oppose
the further sale of that particular good.19

15

The original text in Dutch states³Alleen de auteur van een werk van letterkunde of kunst heeft het recht de
distributie van het origineel van het werk of van kopieën ervan aan het publiek, door verkoop of anderszins, toe
te staan. De eerste verkoop of andere eigendomsoverdracht in de Europese Gemeenschap van het origineel of
een kopie van een werk van letterkunde of kunst door de auteur of met diens toestemming leidt tot uitputting van
het distributierecht van dat origineel of die kopie in de Europese Gemeenschap´ ,Q )UHQFK ³L'auteur d'une
°XYUH littéraire ou artistique a seul le droit d'autoriser la distribution au public, par la vente ou autrement, de
l'original de son °XYUH ou de copies de celle-ci. La première vente ou premier autre transfert de propriété de
l'original ou d'une copie d'une °XYUH littéraire ou artistique dans la Communauté européenne par l'auteur ou
avec son consentement, épuise le droit de distribution de cet original ou cette copie dans la Communauté
européenne. ´
16
,QWKH75,3V$JUHHPHQWWKHSULQFLSOHRIµH[KDXVWLRQ¶LVRQO\PHQWLRQHG0HPEHUVWDWHVDUHWKXVIUHHZKHWKHU
WR DSSO\ WKLV FRQFHSW LQ WKHLU QDWLRQDO OHJLVODWLRQ 6HH DUWLFOH  µH[KDXVWLRQ¶ RI 75,36 ³For the purposes of
dispute settlement under this Agreement, subject to the provisions of Articles 3 and 4 nothing in this Agreement
shall be used to address the issue of the exhaustion of intellectual property rights.´
17
$UWLFOH:,32&RS\ULJKW7UHDW\RI'HFHPEHU³Nothing in this Treaty shall affect the freedom of
Contracting Parties to determine the conditions, if any, under which the exhaustion of the right
in paragraph (1) applies after the first sale or other transfer of ownership of the original or a copy of the work
with the authorization of the author.´
18
F. DE VISSCHER and B. MICHAUX, PréFLV GX GURLW G¶DXWHXU, Brussels, Bruylant, 2000, 88, nr. 105 and P.
TORREMANS³7KHIXWXUHLPSOLFDWLRQVRIWKH8VHGVRIW'HFLVLRQ´-4, available at http://www.create.ac.uk/wpcontent/uploads/2014/01/CREATe-Working-Paper-2014-02.pdf. and A. WIEBE³7KHSULQFLSOHRIH[KDXVWLRQLQ
(XURSHDQ&RS\ULJKWODZDQGWKHGLVWLQFWLRQEHWZHHQGLJLWDOJRRGVDQGGLJLWDOVHUYLFHV´GRUR 2009, 114.
19
The European legislator has however in some of the in aforementioned provision foreseen that a rightholder
FDQ VWLOO RSSRVH IXUWKHU FRPPHUFLDOL]DWLRQ RI WKH SURGXFW LI WKHUH DUH µOHJLWLPDWH JURXQGV¶ See regarding the
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µ([KDXVWLRQ¶was thus created to strike a balance between the free movement of goods on the
one hand and the exercise of exclusive intellectual property rights of the proprietor to
distribute his goods on the other hand. The latter holds the right to choose where, under which
conditions and at which price his goods are, for the first time, put on the market.20 This way
the rightholder is guaranteed to receive an appropriate reward.21 This ensures ³the
maintenance and development of creativity in the interests of authors, performers, producers,
consumers, culture, industry and the public at large´.22

2.2. Consensus regarding the traditional industry: the principle of exhaustion is
limited to the distribution of goods by means of a tangible support
To understand why the answer to the Question is not straightforward, it is important to notice
WKH GLIIHUHQFH EHWZHHQ WKH µWUDGLWLRQDO LQGXVWU\¶ DQG WKH µRQ-OLQH LQGXVWU\¶ 1RQH RI WKHVH
µindustries¶DUHOHJDOO\GHILQHGOne could assume that the µon-line industry¶ amounts to the
provision of µLQIRUPDWLRQVRFLHW\VHUYLFHs¶, as defined by the E-Commerce Directive : ³any
service normally provided for remuneration, at a distance, by electronic means and at the
individual request of a recipient of services´23 With respect to such services, the EU
legislator enacted specific rules, to ensure legal certainty and consumer confidence with
regard to electronic commerce.24 These services are regulated in a particular way as compared
to services provided in the µWUDGLWLRQDO LQGXVWU\¶ The notion however appears not to be the
most relevant with regard to the principle of exhaustion. Rather, it must be borne in mind that

Community trade mark article 13.2 Regulation 207/2009 (³3DUDJUDph 1 shall not apply where there exist
legitimate reasons for the proprietor to oppose further commercialisation of the goods, especially where the
FRQGLWLRQRIWKHJRRGVLVFKDQJHGRULPSDLUHGDIWHUWKH\KDYHEHHQSXWRQWKHPDUNHW´) and regarding unitary
patent article 6 Regulation 1257/201 ( ³ «  , unless there are legitimate grounds for the patent proprietor to
oppose further commercialisation of the product.´)
20
A. GÖBEL³7KHSULQFLSDORIH[KDXVWLRQDQGWKHUHVDOHRIGRZQORDGHGVRIWZDUH± The UsedSoIW2UDFOHFDVH´
ELR 2012, vol. 9, (226) 229 and M. KROL and J. MENCL³7KHSULQFLSOHRIH[KDXVWLRQRIFRS\ULJKWLQGLJLWDO
HQYLURQPHQW´  Master of Laws in Intellectual Property - Collection of Research Papers 2008, World Intellectual
Property Organization, Geneva 2009, 2.
21
With regard to copyright, see: Recital 10 InfoSoc Directive.
22
Recital 9 InfoSoc Directive.
23
6HH WKH GHILQLWLRQ RI µinformation society services¶ LQ DUWLFOH  D  RI 'LUHFWLYH (& RI WKH (XURSHDQ
Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market (Directive on electronic commerce) (hereafter referred to
DVWKHµ(-&RPPHUFH'LUHFWLYH¶ ³any service normally provided for remuneration, at a distance, by electronic
means and at the individual request of a recipient of services´This directive was transposed into Belgian law by
the Act of 11 March 2003 regarding certain procedural aspects of the information society services, BS 17 March
2003.
24
Such as particular information requirements and liability of intermediary service providers.
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exhaustion only applies with respect to the sale or transfer of ownership of a product, and not
in respect of services.

2.2.1. Exclusion of services
Within the area of copyright, the principle of exhaustion only applies to the right of
distribution, i.e. the right to distribute copies of works of authorship. Other exclusive rights,
such as the right of reproduction25 and the right of communication and of making available to
the public26, are not likely to be exhausted, especially to the extent that they relate to services
provided by the copyright holder. The latter retains the right to oppose the making available
of his/her work, or the reproduction thereof, within the context of services it provides. The
rationale is that exhaustion should only impede the exercise of intellectual property rights to
the extent that such exercise goes beyond the specific subject matter of such rights 27. In other
words, the copyright holder remains entitled to an appropriate reward for all acts of
exploitation of his/her works that do not consist in the mere sale of a copy of those works.
This was expressly confirmed by the European Court of Justice in its two Coditel-cases which
concerned Belgian cable television diffusion companies:
³$FLQHPDWRJUDSKLFILOPEHORQJVWRWKHFDWHJRU\RIOLWHUDU\DQGDUWLVWLFZRUNVPDGH
available to the public by performances which may be infinitely repeated. In this
respect the problems involved in the observance of copyright in relation to the
requirements of the Treaty are not the same as those which arise in connexion with
literary and artistic works the placing of which at the disposal of the public is
inseparable from the circulation of the material form of the works, as in the case of
books or records.

25

Regarding trade marks however, the European Court of Justice decided the right of reproduction can be
subject to exhaustion: ECJ, case C-337/95, Parfums Christian Dior SA & Parfums Christian Dior BV v. Evora
BV.
Also according to the first sale doctrine in the United States exhaustion does not extend to the right to make new
copies of an item. See very recently: US Supreme Court 13 May 2013, Bowman v Monsanto Co et al., Available
at http://www.supremecourt.gov/opinions/12pdf/11-796_c07d.pdf.
26
Opinion Advocate General Bot delivered on 24 April 2012, case C-128/11, UsedSoft Gmbh v. Oracle
International Corp., point 48. The opinion of the Advocate General was however not followed by the Court
itself in this case. See further chapter 3.2.2.
27
See chapter 2.1.
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In these circumstances the owner of the copyright in a film and his assigns have a
legitimate interest in calculating the fees due in respect of the authorization to exhibit
the film on the basis of the actual or probable number of performances. « ´ 28
The European legislator has confirmed this point of view explicitly regarding copyrights.
Article 3.3 InfoSoc Directive stipulates: ³[the right of communication to the public and the
right of making available to the public] shall not be exhausted by any act of communication to
the public or making available to the public as set out in this Article.´29

2.2.2. The sale of an identical copy on a tangible support
The Coditel-decision clearly stipulates that the difference between a service and a good lays
in the fact that goods are delivered on a tangible medium (a material form of the work). The
principle of exhaustion thus applies when three conditions are fulfilled: (1) an identical copy
(2) is sold (3) by means of a tangible support.

2.2.2.1.

An identical copy

Exhaustion only applies to the specific goods that were put on the market by the proprietor.
For each individual good his consent is required. If he only commercializes a limited number
of diskVRU&'¶V, additional copies of the works may not be resold without his/her consent.
At this stage, the difference between, on the one hand, the tangible medium on which the
good is delivered (corpus mechanicum) and, on the other hand, the good which is protected by
intellectual property rights (corpus mysticum).30 When a consumer buys a CD, he becomes the
owner of this particular CD. A sale has thus taken place and, as a consequence, the rightholder
28

ECJ, case 62/79, SA Compagnie Générale pour la Diffusion de la Télévison SA Coditel Brabant and SA
Compagnie Liégoise pour la diffusion de la Télévision v. SA Ciné Vog Films, ASBL Chambre Syndicale belge de
la Cinématographie, SA « les Films la Boétie » and Chambre syndicale des Producteurs et Exportateurs de
Films français, pt 12 and 13 and ECJ, case 262/81, Coditel SA, Coditel Brabant, Coditel Liège, Intermixt, Union
professionnelle de radio et de télédistribution and Inter-Régies v. Ciné-Vog Films SA, Chambre syndicale belge
de la cinématographie, les Films La Boétie, Serge Pinon and Chambre syndicale des producteurs et exportateurs
de films français, pt 11 and 12. See also : ECJ, case C-17/92, Federación de Distribuidores Cinematográficos
(Fedicine) v. The Spanish State, pt. 10 and Opinion Advocate General KOKOTT delivered on 3 February 2011,
Cases C-403/08 and C-429/08, Football Association Premier League Ltd and Others v QC Leisure and Others
and Karen Murphy v Media Protection Services Ltd, pt. 184.
See further Chapter 3.3.2.
29
See also recital 29 InfoSoc Directive.
30
B. VAN BRABANT, « /HV FRQIOLWV VXVFHSWLEOHV GH VXUYHQLU HQWUH O¶DXWHXU G¶XQH °XYUH HW OH SURSULpWDLUH GX
support », ICIP-Ing. Cons. 2004, vol. 2, (91) 92-93.
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cannot prohibit the further circulation of this particular copy. Any contractual provision that
would restrict the further distribution shall in principle be void.31 Nevertheless, the rightholder
still holds the right on the work itself. He still has WKHULJKWWRFRS\WKHZRUNRQRWKHU&'¶VRU
to communicate it to the public. On the other hand, the consumer who buys a CD in a shop,
does not acquire intellectual property rights but only the ownership of the tangible medium32.

2.2.2.2.

A sale

([KDXVWLRQ VKDOO RQO\ WDNH SODFH ZKHQ D µVDOH¶ RU µWUDQVIHU RI RZQHUVKLS¶ WDNHV SODFH $V D
consequence rental or lending do not give rise to exhaustion.33
$GHILQLWLRQRIµVDOH¶LVKRZHYHUQRWJLYHQLQDQ\RIthe aforementioned legal provisions.
3UHVXPDEO\ZLWKUHVSHFWWRWDQJLEOHSURGXFWVWKHUHLVQRQHHGWRIXUWKHUGHILQHZKDWD³VDOH´
can be. However, the increasing success of distribution models such as streaming or
GRZQORDGLQJZRUNVJRHVDORQJZLWKWKHQHHGWRDGGUHVVWKHH[DFWQDWXUHRIZKDWD³VDOH´FDQ
be, e.g. in relation to either goods or services. For instance, under the directive on consumer
rights, implemented in Belgian Code Of Economic law by the Act of 21 December 201334, a
µVDOHV FRQWUDFW¶ ³means any contract under which the trader transfers or undertakes to
transfer the ownership of goods to the consumer and the consumer pays or undertakes to pay
the price thereof, including any contract having as its object both goods and services´35 A
sales agreement in a consumer context thus covers goods as well as services. However,

31

To this respect we mention that in Belgium (and in France) a so-FDOOHG µULJKW RI GHVWLQDWLRQ¶
(bestemmingsrecht ± droit de destination) is known. This right, recognized by the Supreme court of Belgium
(Cass. 19 January 1956, Pas. 1956, I, 484. See also:), falls under the reproduction right and covers the right of
the rightholder to limit the use of which contracting (or third) parties can make of reproductions which are put on
the market. Reproduction is thus allowed but under certain conditions as specified by the rightholder and always
subject to the rule of exhaustion. See: F. GOTZEN, Het bestemmingsrecht van de auteur, Brussel, Larcier, 1975;
F. GOTZEN ³$UW ´ LQ ) %RISON and H. VANHEES (eds.), Huldeboek Jan Corbet. De Belgische Auteurswet.
Artikelsgewijze commentaar (3th ed.), Brussels, Larcier, 2012, 11-12 and B. VAN BRABANT, « Les conflits
VXVFHSWLEOHVGHVXUYHQLUHQWUHO¶DXWHXUG¶XQH°XYUHHWOHSURSULpWDLUHGXVXSSRUW », ICIP-Ing. Cons. 2004, vol. 2,
(91) 165 et seq.
32
S. DUSOLLIER, 'URLWG¶DXWHXUHWSURWHFWLRQGHVRHXYUHVGDQVO¶XQLYHUVQXPpULTXH, Brussels, Larcier, 397 et
seq., nr. 504 et seq.
33
S. VON LEWINSKI and M. M. WALTER ³,QIRUPDWLRQ 6RFLHW\ 'LUHFWLYH´ LQ 0 0 : ALTER and S. VON
LEWINSKI (eds.), European Copyright Law. A Commentary, Oxford, Oxford University Press, 2010, 1003-1004,
nr. 11.4.36.
34
BS 30 December 2013.
35
Article 2.5 Directive 2011/83.
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µgRRGV¶DUHGHVFULEHGDVµDQ\WDQJLEOHPRYDEOHLWHP¶.36 There is thus also in consumer law a
link between the sale of goods and the delivery on a tangible support.
The European Court of Justice has recently defined µD VDOH¶ in its UsedSoft decision with
regard to the notion of exhaustion. We shall come back to that definition below.37

2.2.2.3.

By means of a tangible support

The principle of exhaustion was traditionally understood as covering exclusively goods on a
tangible medium. Nonetheless, as electronic commerce developed rapidly in the information
society, this distinction blurred. Nowadays music, video, software, books ... are all available
in a digital form. Not only are they provided by way of on-demand services (such as
streaming and cloud computing) but they can also be obtained by downloading (e.g. iTunes).
When downloading, the work is delivered over the networks and eventually incorporated on a
tangible medium, which the buyer already possessed and which is thus not included as such in
WKH³VDOH´. Unlike in the traditional situation where a tangible product incorporating a work is
put on the market, the recipient actually obtains a new copy (a reproduction of the work)
which is not the same as the one of the sender (i.e. the rightholder himself or a previous
acquirer). With it a licence is granted to use the good. The original ³PDVWHU´copy is in fact
retained by the rightholder. The question thus arises if VXFKµWUDQVIHU¶ has to be qualified as a
µVDOH¶ for the purposes of exhaustion. In the affirmative, the distribution right would be
exhausted and the purchaser would have the right to resell the good.
However, it is argued that such a way of distributing works does not amount to a sale, but
constitutes a mere provision of services38. This point of view can be founded on multiple legal
provisions.
First of all WKH H[SUHVVLRQV µFRSLHV¶ DQG µRULJLQDO DQG FRSLHV¶ LQ WKH :,32 7UHDW\ refer
exclusively to fixed copies that can be put into circulation as tangible objects.39
36

Article 2.3 Directive 2011/83.
See further chapter 3.2.1.
38
S. DUSOLLIER, 'URLWG¶DXWHXUHWSURWHFWLRQGHVRHXYUHVGDQVO¶XQLYHUVQXPpULTXH, Brussels, Larcier,, 396-397,
nr. 503.
39
Agreed Statements of 23 December 1996 concerning the WIPO Copyright Treaty, CRNR/DC/96, 2. Available
at: http://www.wipo.int/edocs/mdocs/diplconf/en/crnr_dc/crnr_dc_96.pdf.
37
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Second, the Infosoc Directive (as well as the preparatory work40 hereto) confirms this. Recital
28 InfoSoc Directive states:
³Copyright protection under this Directive includes the exclusive right to control
distribution of the work incorporated in a tangible article. (« ´ (emphasis added)
Recital 29 stipulates:
³The question of exhaustion does not arise in the case of services and on-line services
in particular. This also applies with regard to a material copy of a work or other
subject-matter made by a user of such a service with the consent of the rightholder.
Therefore, the same applies to rental and lending of the original and copies of works
or other subject-matter which are services by nature. Unlike CD-ROM or CD-I, where
the intellectual property is incorporated in a material medium, namely an item of
goods, every on-line service is in fact an act which should be subject to authorisation
where the copyright or related right so provides.´(emphasis added)
The same principle could already be found in 1996 in recital 43 of the Database Directive.41
This view could already been found in the Coditel-cases42 and was later on confirmed by the
European Court of Justice.43

40

European Commission, Green Paper « Copyright an Related Rights in the Information Society » (19 June
1995), COM (95) 382 final, 47-³On the other hand, if the work or related matter is not incorporated in a
material form but is used in the provision of services, the situation is entirely different. « the interested parties
feel that it should be ensured that the rights are no exhausted by the information superhighway. In fact, given
that the provision of services can in principle be repeated an unlimited number of times, the exhaustion rule
cannot apply.´ (emphasis added) This was also confirmed in the follow-up to this Green Paper: European
&RPPLVVLRQ ³)ROORZ-XS WR WKH *UHHQ 3DSHU RQ FRS\ULJKW DQG UHODWHG ULJKWV LQ WKH LQIRUPDWLRQ VRFLHW\´ 
1RYHPEHU   &20    ILQDO FKDSWHU  ³ «  Parties confirmed that given that services can in
principle be repeated an unlimited number of times, the exhaustion rule cannot apply « ´ HPSKDVLVDGGHG
41
5HFLWDO  'DWDEDVH 'LUHFWLYH ³Whereas, in the case of on-line transmission, the right to prohibit reutilization is not exhausted either as regards the database or as regards a material copy of the database or of
SDUWWKHUHRIPDGHE\WKHDGGUHVVHHRIWKHWUDQVPLVVLRQZLWKWKHFRQVHQWRIWKHULJKWKROGHU´ (emphasis added)
42
See chapter 2.2.1.
43
ECJ, case C-479/04, Laserdisken ApS v Kulturministeriet, [2006] ECR I-SW³ « According to the
twenty-eight recital in the preamble to Directive 2001/29, copyright protection under that directive includes the
exclusive right to control distribution of the work incorporated in a tangible medium. «  emphasis added).
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Also the Belgian court of first instance of Ghent, in one a few cases regarding this subject,
affirmed this distinction ³The rule [ of exhaustion] has to be understood in the light of the
substantial difference between the (actual) property right and the (material) support (i.e. a
CD-rom, a floppy disk, etc.), on the one hand, and the (intellectual) property right on the
(immaterial) work (i.e. the computer program as such) that lies (as a copy) herein, on the
other hand.´44 (free translation.)
The majority of legal scholars subscribe to this point of view.45
In the United States, during the preparation of the Digital Millenium Copyright Act, the US
Copyright Office investigated the usefulness of an extension of the first sale doctrine to digital
goods. They came at that time to the conclusion that this was not desirable. 46
Recently the Court of Justice has shed more light on this issue of µGLJLWDO H[KDXVWLRQ¶7KLV
was done in the UsedSoft v. Oracle case47, which shall now be discussed.

3. UsedSoft v Oracle: The beginning of digital exhaustion
3.1. Facts
A proper XQGHUVWDQGLQJRIWKH&RXUW¶VGHFLVLRQrequires to briefly summarizing the facts.
44

Court of First Instance of Ghent 23 September 2009, A&M 2010, vol. 1, (42) ³Deze regel moet worden
begrepen in het licht van het wezenlijke onderscheid tussen het (reëel) eigendomsrecht van de (materiële) drager
(d.i. een CD-Rom, een diskette, e.d.m.), enerzijds, en het (intellectuele) eigendomsrecht van het (immateriële)
werk (d.i. het computer-SURJUDPPD DOVGXVGDQLJ GDWHU LQNRSLH LQYHUYDWOLJWDQGHU]LMGV´
45
In particular for Belgium: F. DE VISSCHER and B. MICHAUX, 3UpFLV GX GURLW G¶DXWHXU, Brussels, Bruylant,
2000, 88, nr. 104; N. HELBERGER³ ³9HUNDXIW LVW YHUNDXIW ZLHGHUKROHQ LVW ZLHGHUKROHQ´- reflecties op de
UsedSoft-XLWVSUDDNYDQKHW(XURSHVH+RI´ DCCR 2013, vol. 98, (31) 33 and S. DUSOLLIER, 'URLWG¶DXWHXUHW
SURWHFWLRQ GHV RHXYUHV GDQV O¶XQLYHUV QXPpULTXH, Brussels, Larcier, 396-397, nr. 503. See also: L. G.
GRIGORIADIS ³([KDXVWLRQDQGVRIWZDUHUHVDOHULJKWVLQOLFKWRIUHFHQW(8FDVHODZ´-ournal of International
Media and Entertainment Law (2013-2014), Vol. 5, No. 1,
(111) 113 (available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2403554.); A. L. SCHLOETTER³7KH$FTXLV&RPPXnautaire
LQ WKH $UHD RI &RS\ULJKW DQG 5HODWHG 5LJKWV (FRQRPLF 5LJKWV´ LQ 7-E. SYNODINOU (ed.), Codification of
European Copyright Law, Kluwer Law International, The Netherlands, 2012, (115) 120; H. S TRUIK, P.C. VAN
SCHELVEN and W.A.J. HOOREMAN, Softwarerecht. Bescherming en gebruik van computerprogrammatuur onder
auteursrecht en octrooirecht, Kluwer-Deventer, 2010, 140 and A. WIEBE ³7KH SULQFLSOH RI H[KDXVWLRQ LQ
(XURSHDQ&RS\ULJKWODZDQGWKHGLVWLQFWLRQEHWZHHQGLJLWDOJRRGVDQGGLJLWDOVHUYLFHV´ GRUR 2009, 114-115.
Contra: M. KROL and J. MENCL ³7KH SULQFLSOHRIH[KDXVWLRQRIFRS\ULJKWLQGLJLWDOHQYLURQPHQW´    Master of
Laws in Intellectual Property - Collection of Research Papers 2008, World Intellectual Property Organization,
Geneva 2009, 2.
46
US COPYRIGHT OFFICE, A Report of the Register of Copyrights pursuant to §104 of the Digital Millenium
Copyright Act, August 2011. 82 et seq. Available at http://www.copyright.gov/reports/studies/dmca/sec-104report-vol-1.pdf. KHUHDIWHUUHIHUUHGWRDVµ'0&$6HFWLRQ5HSRUW¶
47
ECJ, case C-128/11, UsedSoft GmbH v. Oracle International Corp. KHUHDIWHUUHIHUUHGWRDVµUsedSoft¶ 
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The case concerned computer software marketed by Oracle, and upon which Oracle holds the
exclusive rights under copyright law. Oracle distributes her software mainly by downloading
from her website. If a customer wants to use the software, he must conclude two distinct
agreements with Oracle: on the one hand, a licence agreement, which allows him to download
the program and to store a copy of the program permanently on a server and to allow a certain
number (i.e. 25) of users to access it by downloading it to the main memory of their workstation computers, and, on the other hand, a maintenance agreement which guarantees future
updates and patches for the software. In return for the payment of a one-time fixed price, the
user is granted for an unlimited period a non-exclusive, non-transferable user right free of
charge for everything that Oracle develops and makes available to you on the basis of this
agreement.48
UsedSoft markets second-hand software licenses6KHDFTXLUHGIURP2UDFOH¶VFXVWRPHUVXVHU
licences and distributed them.
Two main issues were at stake. First, could the download of a copy of a computer program
from the internet, authorised by the copyright holder, give rise to the exhaustion of the right of
distribution of that copy in the EU within the meaning of article 4(2) Software Directive ?
Second, is the acquirer of the used licences to EHUHJDUGHGDVDµlawful DFTXLUHU¶ZKRHQMR\V
inter alia the right to reproduce the computer program to the extent necessary for the use of it
in accordance with its intended purpose? 49

48

UsedSoft, pt. 23.
The full questions for a preliminary ruling were as follows:
µ1. ,VWKHSHUVRQZKRFDQUHO\RQH[KDXVWLRQRIWKHULJKWWRGLVWULEXWHDFRS\RIDFRPSXWHUSURJUDPD³ODZIXO
DFTXLUHU´ZLWKLQWKHPHDQLQJRI$UWLFOH  RI'LUHFWLYH"
2. If the reply to the first question is in the affirmative: is the right to distribute a copy of a computer program
exhausted in accordance with the first half-sentence of Article 4(2) of Directive 2009/24 when the acquirer has
PDGHWKHFRS\ZLWKWKHULJKWKROGHU¶VFRQVHQWE\GRZQORDGing the program from the internet onto a data carrier?
3. ,I WKH UHSO\ WR WKH VHFRQG TXHVWLRQ LV DOVR LQ WKH DIILUPDWLYH FDQ D SHUVRQ ZKR KDV DFTXLUHG D ³XVHG´
VRIWZDUH OLFHQFH IRU JHQHUDWLQJ D SURJUDP FRS\ DV ³ODZIXO DFTXLUHU´ XQGHU $UWLFOH    DQG the first halfsentence of Article 4(2) of Directive 2009/24 also rely on exhaustion of the right to distribute the copy of the
FRPSXWHUSURJUDPPDGHE\WKHILUVWDFTXLUHUZLWKWKHULJKWKROGHU¶VFRQVHQWE\GRZQORDGLQJWKHSURJUDPIURP
the internet onto a data carrier if the first acquirer has erased his program copy or no longer uses it?¶
49

15

3.2. The decision of the Court
3.2.1. A licence agreemHQW FDQ FRQVWLWXWH D µVDOH¶, and a sale can relate to a
tangible as well as to an intangible good
As said above50, exhaustion only applies when a sale (or transfer of ownership) takes place.
Without a sale, there is no exhaustion of the distribution right. Because a common definition
of sale in European law was lacking, the Court felt free to give a uniform and independent
interpretation of WKLV QRWLRQ $FFRUGLQJ WR WKH &RXUW ³D µVDOH¶ LV DQ DJUHHPHQW E\ ZKLFK D
person, in return for payment, transfers to another person his rights of ownership in an item
of tangible or intangible property belonging to him´51
The fact that ³the downloading of a copy of a computer program and the conclusion of a user
licence agreement for that copy form an indivisible whole (...) makes it no difference whether
the copy of the computer program was made available to the customer by the rightholder
FRQFHUQHGE\PHDQVRIDGRZQORDGIURPWKHULJKWKROGHU¶VZHEVLWHRUE\PHDQVRIDPDWHULDO
medium such as a CD-ROM or DVD. «  Since an acquirer who downloads a copy of the
program concerned by means of a material medium such as a CD-ROM or DVD and
concludes a licence agreement for that copy receives the right to use the copy for an unlimited
period in return for payment of a fee, it must be considered that those two operations likewise
involve, in the case of the making available of a copy of the computer program concerned by
means of a material medium such as a CD-ROM or DVD, the transfer of the right of
ownership of that copy.´52
$ µVDOH¶ LV WKXV DQ DXWRQRPRXV QRWLRQ under the law of the European Union, which may
include the distribution of a copy by download if (a) the rightholder receives a payment in
compensation for the granting of an unlimited usage right, and (b) a transfer of ownership
takes place. According to the Court, granting a licence for an unlimited period of time equals
such a transfer of ownership. Whether the transfer takes place by means of a tangible or
intangible medium is of no importance for the qualification and does not bear on the fact that

50

See chapter 2.2.2.2.
Usedsoft, pt. 42.
52
UsedSoft, pt. 44 and 47.
51
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WKHUHLV D³WUDQVIHURIRZQHUVKLS´1or does it make it a difference how such µWUDQVIHU¶ZDV
qualified by the parties (DVDµVDOHVDJUHHPHQW¶RUDµOLFHQFHDJUHHPHQW¶).53
The decision of the Court is thus in contrast with the majority opinion so far.54 Exhaustion can
take place even when the computer program is provided exclusively online.
The Court leaves no room for doubt on this point. It found ³abundantly clear the intention of
the European Union legislature to assimilate, for the purposes of the protection laid down by
[the Software Directive], tangible and intangible copies of computer programs.´55 In contrast
with what one might think, according to the Court, such interpretation is not in contradiction
with the InfoSoc Directive, as the Software Directive is a lex specialis.56 Moreover, such
assimilation is justified from an economic point of view: the on-line transmission method is
the functional equivalent of the supply of a material medium.57 If these two ways of
distribution would not be equal, a rightholder would have the opportunity to control the resale
of copies downloaded from the internet and to demand further remuneration on the occasion
of each new sale. Such restriction would create partitioning on the markets and would
jeopardize the principle of free movement of goods.58 As the latter forms one the fundamental
principles of the European Union, it must prevail.59
Nevertheless, the decision of the Court offers no argument to sustain that also services can
µH[KDXVW¶ The right of distribution still does not relate to contracts for services.60

53

UsedSoftSW³ « LIWKHWHUPµVDOH¶ZLWKLQWKHPHDQLQJRI$UWLFOH  RI'LUHFWLYHwere not given
a broad interpretation as encompassing all forms of product marketing characterised by the grant of a right to
use a copy of a computer program, for an unlimited period, in return for payment of a fee designed to enable the
copyright holder to obtain a remuneration corresponding to the economic value of the copy of the work of which
he is the proprietor, the effectiveness of that provision would be undermined, since suppliers would merely have
WRFDOOWKHFRQWUDFWDµOLFHQFH¶UDWKHUWKDQDµVDOH¶LQRUGHUWRFLUFXPYHQWWKHUXOHRIH[KDXVWLRQDQGGLYHVWLWRI
all scope.´
54
See supra chapter 2.2.2.3.
55
UsedSoft, pt. 58.
56
UsedSoft, pt. 56. This was later confirmed: ECJ, case C-355/12, Nintendo Co. Ltd, Nintendo of America Inc.,
Nintendo of Europe GmbH v PC Box Srl and 9Net Srl, pt. 23.
57
UsedSoft, pt. 61
58
UsedSoft, pt. 62-63.
59
See above chapter 2.1.
60
UsedSoft, pt. 66.

17

3.2.2. Exhaustion of the right of communication to the public but not of the right
of reproduction
Although it deems that µthe on-line transmission method is the functional equivalent of the
supply of a material medium¶61, it may come as a surprise that the Court expanded the scope
of exhaustion to the making available of a copy of the computer program on a website. After
all, such a transmission constitutes an act of communication to the public under the InfoSoc
Directive.62 As already mentioned, paragraph 3 of this article explicitly states that no act of
making available to the public shall give rise to exhaustion.63 However, according to the
Court, VXFKµPDNLQJDYDLODEOHWRWKHSXEOLF¶ of a computer program cannot be qualified as a
µPDNLQJDYDLODEOHWRWKHSXEOLF¶ZLWKLQWKHPHDQLQJRIDUWLFOH and 3.3 InfoSoc Directive.
Although the text of the InfoSoc Directive is quite clear and leaves little room for
interpretation, the Court bases its decision, once again, on the fact that the Software Directive
is a lex specialis in relation to the InfoSoc Directive. In such a case, when an act of
communication at the same time constitutes a ³transfer of ownership´ (i.e. a licence for
unlimited duration against a one-time payment) of the copy of this computer program, this
³FKDQJHV DQ µDFW RI FRPPXQLFDWLRQ WR WKH SXEOLF¶ SURYLGHG IRU LQ $UWLFOH 3 [InfoSoc
Directive] into an act of distribution referred to in Article 4 [InfoSoc Directive] which, if the
conditions in Article   RIWKHGLUHFWLYHDUHVDWLVILHGFDQOLNHDµILUVWVDOH«RIDFRS\RID
SURJUDP¶ UHIHUUHG WR LQ $UWLFOH 4(2) [Software Directive], give rise to exhaustion of the
distribution right.´64
The right of reproduction still remains unaffected by exhaustion. If the first acquirer wishes to
make a reproduction, he shall in principle be obliged to request the authorization of the
rightholder. It is also for this reason that the Court emphasises that, if the first purchaser
decides to resell his copy, then, in order to avoid infringing the exclusive right of reproduction
of a computer program belonging to the author, he has to make his own copy unusable at the
time of this resale. The practices of UsedSoft, i.e. acquiring some of the user rights of the
original purchaser, are thus illegal as both UsedSoft (or a later acquirer) and the first

61

UsedSoft, pt. 61.
Recital 23 InfoSoc Directive.
63
See above chapter 2.2.1.
64
UsedSoft, pt. 52.
62
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purchaser shall continue to use the same copy of the computer program: the Court does not
allow to split multi-users licences.65

3.2.3. The second acquirHULVDµODZIXODFTXLUHU¶DQGWKHUHIRUHDOORZHGWRXVHWKH
copy of the computer program
The Court also had to address whether the acquirer of the used licenses could actually use
these licenses (and the copy of the computer program.
In that respect, the &RXUW GHFLGHG WKDW WKH VHFRQG DFTXLUHU FRXOG EH TXDOLILHG DV D µODZIXO
DFTXLUHU¶ ZLWKLQ WKH PHDQLQJ RI DUWLFOH    6RIWZDUH 'LUHFWLYH 6XFK µODZIXO DFTXLUHU¶ LV
allowed to inter alia reproduce permanently the computer program without requiring the
righthoOGHU¶VDXWKRUL]DWLRQwhen this reproduction is necessary for its use in accordance with
its intended purpose. The download (from the website of Oracle) by the new acquirer onto his
computer of the copy of which the license was VROGE\WKHILUVWDFTXLUHU³must be regarded as
a reproduction of a computer program that is necessary to enable the new acquirer to use the
program in accordance with its intended purpose.´66

3.3. The post UsedSoft period: an isolated case, limited to computer programs?
3.3.1. The recent Nintendo v PC Box-decision
The UsedSoft decision has undoubtedly extended the scope of exhaustion by considering that
the grant of a licence on a copy of a computer program for an unlimited period provided by
means of an intangible support constitutes a sale and thus leads to exhaustion. The question
remains however if the reasoning of the Court of Justice would also apply to other categories
of works, especially literary and artistic works.
After all, UsedSoft only dealt with computer programs and a good deal of WKH &RXUW¶V
reasoning relies on the idea that the Software Directive is a lex specialis67. Computer

65

UsedSoft, pt. 70.
UsedSoft, pt 81.
67
UsedSoft, pt. 56.
66
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programsZKRDUHE\WKHLUQDWXUHµGLJLWDO¶68, DUHWREHGLVWLQJXLVKHGIURPRWKHUµZRUNV¶ HJ
film, music, books, etc.) which fall under the general InfoSoc Directive.
This was very recently affirmed in the &RXUW¶V Nintendo v. PC Box decision of 23 January
2014. In this case, which concerned mainly article 6 InfoSoc Directive and the notion of
µtechnical protective measures¶, the Court stated that a videogame LVµa complex matter which
does not only contain a computer program but also graphic and sound elements, which,
although encrypted in computer language, have a unique creative value which cannot be
reduced to that encryption¶. Therefore it is protected exclusively by the InfoSoc Directive.69
As none of the questions for a preliminary ruling were related to the scope of the Software
Directive it may seem noticeable that the Court made this explicit clarification.
The scope of the Software Directive, and as a consequence of the UsedSoft-decision, seems
thus limited to computer programs in the strictest sense.70
In Belgium there exists at this moment no case law applying the principles from the UsedSoftdecision.

68

M. KROL and J. MENCL³7KHSULQFLSOHRIH[KDXVWLRQRIFRS\ULJKWLQGLJLWDOHQYLURQPHQW´   Master of Laws in
Intellectual Property - Collection of Research Papers 2008, World Intellectual Property Organization, Geneva
2009, 24.
69
ECJ, case C-355/12, Nintendo Co. Ltd, Nintendo of America Inc., Nintendo of Europe GmbH v PC Box Srl and
9Net Srl,, pt. 23.
7KHIDFWWKDWYLGHRJDPHVZHUHQRWWREHTXDOLILHGDVµFRPSXWHUSURJUDPV¶ZDVXQWLOWKHQQRWFRPSOHWHO\FOHDU
See e.g. B. PEETERS³9LGHRVSHOHQEHVFKHUPLQJRQGHUKHWDXWHXUVUHFKWPDDUYROJHQVZHONHVSHOUHJHOV"´IRDI
2013, vol. 2, 155-169 and A. NICHOLSON³2OGKDELWVGLHKDUG"UsedSoft v Oracle´SCRIPTed 2013, vol.10/3,
(389) 400. Available at: http://script-ed.org/?p=1167.
70
R. SCHOEFS, « Ontwikkelaars mogen bescherming spelconsoles omzeilen », Juristenkrant 26 February 2014, 5
and E. WILDMAN and G. DICKSON ³1LQWHQGR MXGJPHQWV SXWV UVHGVRIW EDFN LQ WKH 3& %R[´ DYDLODEOH DW
http://www.lexology.com/library/detail.aspx?g=40aa8656-34d9-451e-a4e1-04008d789733.
According to UHFLWDO6RIWZDUH'LUHFWLYHDµFRPSXWHUSURJUDP¶LVGHILQHGDV µany form, including those which
are incorporated into hardware. This term also includes preparatory design work leading to the development of
a computer program provided that the nature of the preparatory work is such that a computer program can
result from it at a later stage¶ 7KH (XURSHDQ Court of Justice furthermore precised that WKLV FRYHUV µthe
expression in any form of a computer program which permits reproduction in different computer languages, ,
such as the source code and the object code.¶   (ECJ, case C-393/09, %H]SHþQRVWQtVRIWZDURYiDVRFLDFH ± Svaz
softwarové ochrany v Ministerstvo kultury, pt 35.) Does not fall within this definition: the elements of a
computer program neither the functionality of a computer program nor the programming language and the
format of data files used in a computer program in order to exploit certain of its functions constitute a form of
expression of that program. (ECJ, case C-406/10, SAS Institute Inc. v World Programming Ltd, pt. 39). Also the
graphic user interface does not fall under this definition. (ECJ, case C-393/09, %H]SHþQRVWQtVRIWZDURYiDVRFLDFH
± Svaz softwarové ochrany v Ministerstvo kultury, pt 42.)
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3.3.2. The present legal framework is not adopted to an extension to other works
The main argument to give a limited interpretation to the UsedSoft-decision is that the current
legal framework does not provide any grounds to expand the scope of UsedSoft to other
works.
First, according to the WIPO Copyright Treaty, the right of distribution concerns exclusively
fixed copies that can be put into circulation as tangible objects.71 As the European Union is a
Treaty State hereof, European legislation has to be in compliance with it.72 International
treaties are recognised as prevailing over secondary Community legislation.73
As mentioned above, the InfoSoc Directive, in particular recitals 28 and 29, and the case law
of the European Court of Justice appear to sustain the same reasoning as they still link
exhaustion with a tangible support.74 Nevertheless, the tone of the same Court of Justice in
UsedSoft leaves some room for doubt: ³However, even supposing that Article 4(2) of
Directive 2001/29, interpreted in the light of recitals 28 and 29 in its preamble and in the
light of the Copyright Treaty, « indicated that, for the works covered by that directive, the
exhaustion of the distribution right concerned only tangible objects « ´75 It must therefore
be noticed that the Court introduced the idea of equivalence between services and goods
which are downloaded from the internet. Advocate General KOKOTT already suggested quite a
similar idea in her opinion delivered in the Premier League-case.76

71

Agreed Statements of 23 December 1996 concerning the WIPO Copyright Treaty, CRNR/DC/96, 2. Available
at: http://www.wipo.int/edocs/mdocs/diplconf/en/crnr_dc/crnr_dc_96.pdf.
72
Article 216(2) TFEU states: ³Agreements concluded by the Union are binding upon the institutions of the
Union and on its Member States.´ See also: E. LINKLATER, « UsedSoft and the big bang theory : Is the eexhaustion
meteor
about
to
strike ? »,
pt.
C.1.
Available
at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2271129.
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Even assuming that µVHUYLFHV¶ LQ recital 29 only cover works exclusively made available
without providing the possibility for the user to store a copy on a tangible medium,77 there
still remains an obstacle. After all, to use its copy of the work two acts of reproduction has to
take place: to acquire a copy of the work, it has to be transferred from the first acquirer to the
second and, afterwards, a copy has to be made each time the device (e.g. computer,
smartphone, tablet, etc.) has to run the copy of the work.78 In principle, for each act of
reproduction the ULJKWKROGHU¶s authorisation is required since his right of reproduction is not
exhausted.79
In the UsedSoft-GHFLVLRQDµJHWDURXQG¶80 was found in article 5(1) Software Directive to cover
both acts. The InfoSoc Directive does however not contain an exception with the same extent
(i.e. to allow both acts of reproduction are made without the authorisation of the author). It
seems justifiable to state that article 5(1)81 coverV WKH µXVH¶ RI WKH ZRUN DV   these acts of
reproduction are only temporary, transient (or incidental), form an integral and essential part
of a technological process and their sole purpose is to enable a lawful use. However, the first
act of reproduction (i.e. the second acquirer obtaining the work) does not fall under this
exception as this reproduction is neither temporary or transient. Also the exceptions and
limitations enumerated in paragraph 2 of article 5 InfoSoc Directive do not seem to provide
sufficient legal ground to allow ZLWKRXW WKH DXWKRU¶V FRQVHQW an act by which a work is
digitally transferred from one device to another on which it may be used indefinitely. The
Infosoc Directive enumerates the possible exceptions a Member State is allowed to implement
in its national law. This is an exhaustive list.82 Such copy can, for example, not be qualified as
a private copy83 as a resale implicates evidentially the reproduction is done for ends that are
commercial. Article 5(2)b InfoSoc Directive can thus not being invoked to justify such use.84
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In our opinion, although the tone of the ECJ in UsedSoft seemed to be favourable for such an
analogy between computer programs and other works, the present legal framework does not
allow such extension. We come back on this point in our conclusion.85
An interesting case to refer to is Capitol Records v ReDigi, a decision from the US District
Court of New York.86 In this case, ReDigi provided an on-line service by which a user could
sell music on 5H'LJL¶V website. To do so the user has to download a specific program first.
This program selects the music on a person¶V computer, which is eligible for sale (i.e. only
music from iTunes or from another ReDigi user). This music is then uploaded to a remote
VHUYHU µ&ORXG/RFNHU¶ . After a file is uploaded, the software deletes the file from the original
computer. After a second analysis of the file, the music is ready to be sold. The argument of
ReDigi WKDWWKLVSURFHVVZDVFRYHUHGE\WKHILUVWVDOHGRFWULQHZDVUHMHFWHGE\WKHFRXUW³  
the first sale defense is limited to material items, like records, that the copyright owner put
into the stream of commerce (...) ReDigi is not distributing such material items (...) it is
distributing reproductions of the copyrighted code embedded in new material objects (...) The
first sale doctrine does not cover this  ´87 The argument of ReDigi that such reading of the
first sale doctrine would in effect exclude digital works form the meaning of the statute was
also not accepted. The US District Court clearly stated that, even if there were good reasons to
extend the scope of the first sale doctrine to such digital works, such extension could not be
made in the current legal framework. 88

4. I ntellectual property rights and on-line industry: infringement and remedies
As the question of on-line infringement is not a particular problem with regard to the principle
of exhaustion, this chapter shall be limited to a survey of the remedies that are available for a
rightholder.

receive fair compensation which takes account of the application or non-application of technological measures
referred to in Article 6 to the work or subject matter concerned´
84
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Although protecting intellectual property rights online LVDVSHFLILFWRSLFRI(XURSH¶V'LJLWDO
Single Market agenda89, no specific European regulation is made on this point. Two legal
instruments are in particular worth mentioning. First, the Directive on the enforcement of
LQWHOOHFWXDO SURSHUW\ ULJKWV KHUHDIWHU UHIHUUHG WR DV WKH µ(QIRUFHPHQW 'LUHFWLYH¶

90

which

provides the general framework for Member States to enforce intellectual property rights. 91.
Second, LQ SDUWLFXODU ZLWK UHJDUG WR µLQIRUPDWLRQ VRFLHW\ VHUYLFHV¶ WKH (-Commerce
Directive, which enables intellectual property rights holders to obtain interim measures
against intermediaries whose services are used to infringe upon their rights.92
A rightholder who is confronted with an infringement of his intellectual property rights online disposes of several remedies: coercive and monetary remedies as well as criminal
sanctions are possible.93
Rightholder may move before the Belgian courts with a specific cease-and-desist procedure
(vordering tot staking ± action en cessation)94 by which an injunction can be requested either
before the President of the Commercial Court or the President of the Court of First Instance,
depending on the matter. This procedure somehow is similar to ordinary summary
proceedings, but the applicant does not have to prove the urgency, and the judicial decision
will be rendered on the merits, which will be provisionally enforceable notwithstanding any
appeal or opposition, and which may be accompanied with the obligation to pay a penalty
lump sum in case of non-compliance with the order. It provides the rightholder (or any other
89

Http://ec.europa.eu/digital-agenda/en/pillar-i-digital-single-market/action-6-protecting-intellectual-propertyrights-online.
90
Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of
intellectual property rights, OJ L 2 June 2004, n° 195, 16. The Directive was implemented into Belgian law by
the act of 9 May 2007 concerning civil law aspects of intellectual property rights protection (BS 10 May 2007)
and the act of 10 May 2007 concerning aspects of judicial law of intellectual property rights protection (BS 10
May 2007).
91
According to its article 1 Enforcement Directive applies to the measures, procedures and remedies necessary
to the enforcement intellectual property rights. Moreover, Member States are free to extend for internal
purposes, the provisions of the Directive. (recital 13 Enforcement Directive) For copyright, article 8 InfoSoc
Directive already contained such provision. The Enforcement Directive is without prejudice to the InfoSoc
Directive (recital 16).
92
Article 18.1 E-Commerce Directive. In Belgium: Act of 11 March 2003 concerning certain procedural aspects
of information society services as meant in article 77 of the Constitution, BS 17 March 2003. This act only deals
with procedural aspects and is to be distinguished of the act adopted on the same date and also concerning
certain procedural aspects of information society services.
93
See regarding copyright infringement in Belgium: Articles 80 et seq. Belgian Copyright Act.
94
Depending on the matter, a rightholder can base its action on article 114 Act of 6 April 2010 on market
practices and consumer protection (BS 12 April 2010) juncto article 3 Act of 6 April 2010 with respect to certain
procedures in the frame of the Act of 6 April 2010 on market practices and consumer protection, BS 12 April
 KHUHDIWHUWKHµ3URFHGXUDO$FWRQ0DUNHW3UDFWLFHV¶ DQGZLWKUHJDUGWRFRS\ULJKWVarticle 87, §1 Belgian
Copyright Act.

24

who has a legal interest) with an efficient mean to have the infringement cease rather
quickly.95 No damages can be claimed at this stage.96
Such an injunction can be applied for, not only against the infringer itself, but also against
intermediaries, for instance internet service providers. This is of great importance in an online environment, as the infringer himself is often very difficult to identify or to sanction
effectively. Intermediaries are most of the time best placed to put an end to infringements of
intellectual property rights97. A rightholder can even apply for preventive measures to be
taken by the intermediary98.
In the same time, the provisions of the E-Commerce Directive99 establish a specific regime of
exclusion of liability for certain intermediaries.100. Against this backdrop, in order to obtain an
injunction against the intermediary, the applicant does not need proving that the latter acted
with negligence nor is personally liable for the infringing acts, but simply has to establish the
existence of such infringing acts, which are carried out thanks to the services of the
intermediary. In contrast to an injunction against the infringer itself, even if he concludes that
WKH DSSOLFDQW¶V LQWHOOHFWXDO SURSHUW\  ULJKWV KDYH EHHQ LQIULQJHG XSRQ WKH MXdge has no
obligation to issue an injunction against the intermediary, but has a certain margin of
appreciation to take into account the interests and the fundamental rights and freedoms not
only of the intermediary, but also of those using its services101.
A rightholder shall also have the possibility to claim damages before the Belgian Courts and
this, in extra-contractual matters, based on article 5(3) Regulation No 44/2001 of 22
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December 2000102. In such a case, Belgian courts shall only have jurisdiction to determine the
damage caused within the Belgian territory. The principle of territoriality hinders to
adjudicate on the damage caused in other Member States. 103
The decisions of a Belgian court are in principle enforceable in other Member States. The
Brussels I-Regulation contains compulsory rules that ascertain judgments given in one
Member state are not to be refused recognition and enforcement in another Member States.104
The enforceability against an infringer who has his headquarters in a non-member state shall
be more difficult and shall mainly depend upon the existence of an international treaty with
the country in which the headquarters can be found. If no bilateral treaty exists, the rules of
the Belgian code of international private law shall apply.105

5. Conclusion
³To what extent does the principle of exhaustion of IP rights apply to the on-line industry ?´
Our answer to this question is that at this time the extension of the principle seems to be
limited to computer programs. The traditional opinion holds that the right of distribution can
only be exhausted when a good is sold by means of (or together with) a tangible medium. The
download of the same good from a website appears thus not to trigger the exhaustion of the
distribution right. As we have seen the European Court of Justice did not shared the same
opinion in respect of computer programs. Under certain conditions, the distribution right is
exhausted when a copy of a computer program is provided by download. Our report showed
that this decision cannot simply be extended to other categories of works but rather is rooted
in the specific nature of the Software Directive. The current legislative framework simply
does not allow such an extension of the exhaustion principle.
The question arises of course if a legislative intervention is necessary or desirable. In our
opinion this would be preferable. As the business models of distribution change rapidly, a
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proper answer should be given to the Question on a European level. This can only be done by
the legislator himself. This does not necessarily mean the latter has to choose whether or not a
download can be seen as a good or as a service. It is interesting to draw the attention here on
the European consumer law. Also in this domain, digitization had blurred the classical
GLIIHUHQFHEHWZHHQµJRRGV¶DQGµVHUYLFHV¶106 The European legislator has recently introduced
the new Directive	
   2011/83	
   on	
   consumer	
   rights.107 ,QVWHDG RI µFKRRVLQJ D VLGH¶ D WKLUG
FDWHJRU\QDPHO\µGLJLWDOFRQWHQW¶ZDVLQWURGXFHGRecital 19 of directive 2011/83 states:
³Digital content means data which are produced and supplied in digital form, such as
computer programs, applications, games, music, videos or texts, irrespective of
whether they are accessed through downloading or streaming, from a tangible
medium or through any other means. Contracts for the supply of digital content should
fall within the scope of this Directive. If digital content is supplied on a tangible
medium, such as a CD or a DVD, it should be considered as goods within the meaning
of this Directive. Similarly to contracts for the supply of water, gas or electricity,
where they are not put up for sale in a limited volume or set quantity, or of district
heating, contracts for digital content which is not supplied on a tangible medium
should be classified, for the purpose of this Directive, neither as sales contracts nor as
service contracts.´ (Emphasis added)
Therefore, certain provisions in the new Directive make a distinction between sales
agreements, serviFH DJUHHPHQWV DQG ZLWK UHJDUG WR µGLJLWDO FRQWHQW¶108 µFRQWUDFWV IRU WKH
supply of GLJLWDOFRQWHQWZKLFKLVQRWVXSSOLHGRQDWDQJLEOHPHGLXP¶109
A similar solution may be an appropriate response for the issue of exhaustion.
106

M. DEMOULLIN, Droit des contrats à distance et du commerce électronique, Brussels, Kluwer, 2010, 7-11,
nrs. 8-10 ; H. JACQUEMIN³'LJLWDO&RQWHQWDQG&RQVXPHU3URWHFWLRQZLWKLQ(XURSHDQ/DZ » in A. ARNAB and
J.-N. COLIN (eds.), 9LUWXDO *RRGV ¶, Namen, P.U.N., 2010, (41) 45-47 and H. JACQUEMIN, « Les nouvelles
UqJOHV DSSOLFDEOHV DX[ FRQWUDWV j GLVWDQFH HW O¶LQFLGHQFH GHV 7HFKQRORJLHV GH O¶LQIRUPDWLRQ HW GH OD
communication sur certaines pratiques du marché » in E. BALATE, I. FERRANT, H. JACQUEMIN, J. LAFFINEUR
and J. STUYCK, La protection du consommateur après les lois du 6 avril 2010, Louvain-la-Neuve, Anthemis,
2010, (59) 62-65, nrs. 3-10.
107
Directive 2011/83 of the European Parliament and the Council of 25 October 2011on consumer rights,
amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the
Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of
the Council, OJ L 22 November 2011, nr. 304, 64.
108
$FFRUGLQJWRDUWLFOH'LUHFWLYHµ'LJLWDOFRQWHQW¶PHDns data which are produced and supplied
in digital form.
109
See for example: article 9.2(c) Directive 2011/83.

27

Nevertheless, a more fundamental question should, in our opinion, be answered first: is it
desirable at all to treat digital goods and ³traditional´ goods equally ? With regard to
computer programs, the European Court of Justice clearly indicated it did. The Court decided
µThe on-line tansmission method is the functional equivalent of the supply of a material
PHGLXP¶: there is no difference between making available a copy of computer program by
means of a material support or by means of a download.110 The decision of the Court is thus
positive as it honours in a way the principle of equal treatment: there may be no
differentiation between a buyer of a CD and an on-line buyer of a MP3. This equalization was
mainly inspired from an economic point of view.111
However, several remarks can be made at this stage.
First, this functional approach is, in our opinion, not fully respected by the Court itself.
µ7UDGLWLRQDO¶GLVWULEXWLRQRQO\H[KDXVWVWKHULJKWVRQWKHRULJLQDOFRS\112 (i.e. as it was sold to
the first purchaser) while µGLJLWDO¶ GLVWULEXWLRQ DFFRUGLQJ WR WKH &RXUW DOVR µextends to the
FRS\ RI WKH FRPSXWHU SURJUDP VROG DV FRUUHFWHG DQG XSGDWHG E\ WKH FRS\ULJKW KROGHU¶113
This is at least questionable and it indicates that there is more than just a difference in the way
both items are delivered.114
Second, from an economic point of view, the decision can also be criticized. The creation of a
digital second hand market seems to be less attractive than at first glance, both for the
consumer and for the software developer.
One should remember that a secondary market could very likely have a detrimental effect on
the rights of copyright holders. The value of digital goods do not decrease in time. There is at
least a possibility that the quality of the goods which could thus be found on a second market
be exactly the same as the original ones sold by the rightholder. In that perspective it can be
doubted whether aQDXWKHQWLF³second hand´ market actually exist at all. Because the second
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purchaser can offer the same good as the rightholder and this at a lower price115. Admittedly,
the first purchaser has the obligation to erase its own copy of the work, though for the right
holder this may prove hard to assess with certainty. As a consequence, it can be further
questioned whether an on-line secondary market is possible at all.116
The question thus arises if the balance between the free movement of goods and the protection
of intellectual property rights is properly struck. It seems doubtful to us that the exclusive
right of distribution and the guarantee of receiving an appropriate award still can be ensured.
After all, if a second hand market would exist, a rightholder shall evidently have to adapt his
pricing policy (i.e. to lower the prices). His possibilities of determining when, how and at
which price he brings his goods on the market prior to the others, will thus become more
limited. Admittedly, the same goes for a traditional industry where the second hand market
also has an influence on the prices of the rightholder. However, in an on-line industry he has
to compete with goods of equal quality.117 Under these circumstances it seems doubtful
whether the price still constitutes µDQ DSSURSULDWH UHZDUG¶ After a ³sale´ in the UsedSoft
sense, the user is allowed to resell the good, so that the µDSSURSULDWHDZDUG¶might need to be
higher than in cases where only a non-transferable licence is granted. This is all the more so,
considering that two acts take place for which the rightROGHU¶V consent is needed: an act of
distribution and, at the same time or subsequently, an act of communication to the public. For
both a rightholder can request a payment.
If the licence given constitutes in fact a sale, there are thus good reasons to justify a higher
price. Nevertheless, the contrary shall be more likely: as a second market with goods of equal
quality emerges, the rightholder shall see itself forced to lower his prices.
It may be tempting to rely on the idea that, if exhaustion would also extend to other works,
consumers would enjoy lower prices. Nonetheless, we wonder if this would truly set-off all
the negative effects that can come with this evolution. It goes without saying that a software
developer shall take steps in order to protect its rights and to receive the aforementioned
115
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appropriate reward. As it shall be difficult to receive the latter fully, a rightholder shall have
an incentive to limit the use of its goods by implementing technical protective measures. This
was also suggested by the ECJ itself in order to solve the problem of first purchasers who
would not delete their copy after reselling it.118 One might therefore wonder how far these
measures could or may go and if, ultimately, this would not limit the consumer in its use more
than just being deprived of the right to resell its digital object? If a rightholder has to prevent
the making of unlawful copies, in order to protect their rights, it shall certainly implement
such measures to the extent even a private copy might no longer be possible? Consequently,
this could affect the regime of fair compensation, as the potential harm to rightholders would
increase by DOORZLQJ µGLJLWDO H[KDXVWLRQ¶ It is thus not uncertain that WKH DPRXQW RI D µIDLU
FRPSHQVDWLRQ¶,	
   which is introduced to compensate a rightholder adequately for the use made
of their protected works or other subject-matter, would increase, as the possible harm for the
rightholders also increases.119 An increase in compensation shall ultimately be paid by the
consumer himself.120
Furthermore, the recent UsedSoft development gives rightholders the incentive to change their
business models. As the case law of the European Court of Justice still excludes services from
the principle of exhaustion, rightholders shall seek alternative ways of delivery which do not
consist in providing a real copy of the good (on an intangible support). Cloud computing
services such as SaaS (Software as a Service) shall become more and more important for this
matter.121 The consequence however is that, if a consumer wants to use the service, e.g. listen
to an MP3, he shall always need an internet connection. Downloading and copying an MP3 to
an IPod shall thus no longer be possible offline.
7RFRQFOXGHDOWKRXJKWKH(XURSHDQ&RXUWRI-XVWLFHKDVVOLJKWO\RSHQHGWKHGRRUIRUµGLJLWDO
H[KDXVWLRQ¶ZHWKLQNWKHOHJDO IUDmework that currently exists in the European Union does
not allow a full extension of the exhaustion principle to the on-line industry. It seems up to the
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European legislator to provide an answer. As the US Supreme Court stated in the Redigi case
when considering ReDigi¶V argument that the existing legislation would be out-of-date if
ReDigi¶VEXVLQHVV PRGHO ZRXOGEHFRQVLGHUHGXQODZIXO:³,WLV OHIW WR &RQJUHVVDQGQRW WKLV
Court, to deem them outmoded´
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